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I INTRODUCTION

Water fluoridation has been a controversial issue since it was first mooted in the 1940’s. New Zealand is one of a minority of countries who fluoridate their public water supplies.
 Dental health was a major health issue at that time, the rate of tooth decay being at least ten times today's level
 with downstream effects of gum and even blood infection. Fluoridation was proposed as a response.

The amount of published research on this issue is vast. It is not the purpose of this paper to argue the pros and cons of fluoridation although some factual matters are necessarily discussed where relevant. Rather, this paper examines the decisionmaking process adopted in New Zealand, the quality of that process’s inputs and outputs, and the consequent results. Although the focus is on fluoridation, important lessons are demonstrated regarding other high profile issues, most currently Genetic Engineering. This paper first discusses the fundamental public law issues inherent in State-enforced public health measures and identifies minimum standards of State conduct. It then reviews the key historical decisions and reports which inform fluoridation decisions in New Zealand. By way of comparison it refers to how the decision has been and is made in other jurisdictions. It then analyses the approaches taken in four recent local body decisions. This paper then identifies specific issues and statutory obligations as constraints on the decision-making function. It finally assesses the past and current standard of decisionmaking, and the current situation, against the standards initially identified. 

The three key questions with fluoridation or any addition to the water supply are:

1) Is the measure effective in promoting health; what are the benefits

2) Are there any adverse health effects or dangers

3) Is such compulsion a breach of civil rights and if so is it demonstrably justifiable

Where answers to the first two points depend on assessment of technical or scientific studies, the question of both capacity and competence of proposed decisionmakers arises. Not only individuals, but local councils or even area health boards will not be in a position to make such assessments themselves; they must necessarily rely on the opinions of “experts”. 

The civil rights question is however a different matter. As will become apparent, regardless of the technical arguments, citizens will insist on their right to ultimately make this decision for themselves on this basis.
 Whether citizens or the State should make that decision is a matter of ongoing debate. A further relevant issue is, where it is decided that a measure such as fluoridation is justified, what is the State’s consequent responsibility in safeguarding citizens, including minority groups, both immediately and in terms of maintaining a “watching brief” over population effects and research into health effects.

II MEDICAL TREATMENT AS STATE POLICY; PUBLIC AND PRIVATE INTEREST CONSIDERATIONS

The issue is whether it is appropriate for the State to effectively prescribe medical treatment for the population (regarding fluoridation in an indiscriminate and uncontrolled manner) in pursuit of a public health objective. In any such instance the government biologically alters an individual to conform with some public objective.
 Even when the objective is worthy, such as preventing disease, the practice raises civil liberties issues, as “the government transforms individuals into instruments of state policy.”
 Such a measure is of even greater concern when, in the case of fluoridation,  it is only exposure up to around 10 years of age that can have any benefit, yet the entire population including those without teeth are treated: that is the majority of the population is exposed in targeting a specific sector in pursuit of State policy.

Where the mere taking of a blood sample is considered medical treatment under the Bill of Rights Act,
 measures such as vaccination and fluoridation go further: the State does not merely invade the body but reconstitutes a person's physical constitution to suit its purposes. The leading American cases recognise a right of human biological integrity and that biological alteration constitutes a unique breach of that right.
 The case of Jacobsen
 revolved around compulsory vaccination in the pursuit of eradicating smallpox, upholding the State’s right where the individual posed a risk to the public. In this context the court held that even beneficial State intervention must have a “real and substantial relation” to protection of the public health, and cannot be a “plain, palpable invasion of rights.”
 In New Zealand vaccination is not compulsory and individual “biological alteration” cases have required extreme consequences before the courts will sanction such State compulsion.

There are three basic judicial approaches in balancing individual rights with State powers.  First is the “rational basis” approach which allows for State policy intervention so long as there is a rational reason, even absent scientific proof, commonly applied regarding public health measures. Second is the “intermediate” approach where the State must show a substantial, rather than simply reasonable, relation between the means and the end, which must be an important, not just legitimate State interest, commonly applied where discrimination arises from a measure. Finally is the “strict scrutiny” approach applied where a measure infringes fundamental rights and freedoms.
  In Lewis
 as in the United States fluoridation was approached under the minimum standard of scrutiny, the “rational basis” approach. Conversely, many governments, most notably in continental Europe,
 apply the stricter standards. The writer concurs that “since risk assessment and scientific evidence are so important in evaluating public health measures [the rationality basis] hardly seems sufficient.”
 Nevertheless that is the ongoing situation under which the decisionmaking process in New Zealand is examined in this paper.

A State Rights and Responsibilities in Medical Intervention

The European Convention for the Protection of Human Rights and Dignity of the Human Being with Regard to the Application of Biology and Medicine 1997 is useful in establishing appropriate standards for intervention, including State intervention, in individual health. Article 5 provides as a general standard:

An intervention in the health field may only be carried out after the person concerned has given free and informed consent to it.
This person shall beforehand be given appropriate information as to the purpose and nature of the intervention as well as on its consequences and risks.


“Intervention” in this context includes any preventive health measure applied to a human being by any means. It is consequently irrelevant whether added fluorides are “medication”
 as their use nevertheless constitutes a “medical intervention”. Although this highlights a number of key points, the focus for this discussion is that it places a responsibility on the entity conducting the “health intervention” to provide information to the recipient on which to make an informed decision. This is the position also stated by the Fluoridation Commission discussed below. This would require information as to possible consequences for those with hypersensitivity, as well as the population at large. It is important that a risk must be advised, not just proven harm, contrary to the Ministry of Health’s position that harm must be proven beyond doubt before it will act. Most importantly, it consequently falls on those promoting fluoridation to, for example, at least publicise the risks to hypersensitive persons, and how they may be identified,
 or risks regarding the use of fluoridated water for reconstituting baby milk formula. The Convention also requires ongoing quality assessment of any health intervention and an intervention must meet criteria of relevance and proportionality between the aim pursued and the means employed.

The Jacobsen
 case canvassed the arguments weighing private rights against the public interest, the parameters for justifying State intervention and concomitant responsibilities, and identified four factors: public health necessity, reasonable means, proportionality, and harm avoidance.
 Whilst all four factors are controversial regarding fluoridation, for the focus of this paper the “avoidance of harm” issue is particularly addressed. The Jacobsen
 court held firmly that the control measure itself should not pose a health risk to its subject emphasising that Jacobsen was a “fit subject” for smallpox vaccination, but holding that requiring a person to be immunised who would be harmed would be “cruel and inhuman in the last degree.”
 Other cases of this era reiterate that public health actions must not harm subjects. For example, quarantining a San Francisco district was held unconstitutional, in part, because it created conditions likely to spread bubonic plague amongst inhabitants.
 In  parallel with the issue of harm from fluoridation, especially to hypersensitive persons, the Jacobsen court held:

 “We are not to be understood as holding that the statute [mandating compulsory smallpox vaccination] was intended to be applied to such a case [involving an unfit subject], or, if it was so intended, that the judiciary would not be competent to interfere and protect the health and life of the individual concerned.” 

From the above discussion we can identify key responsibilities on those promoting fluoridation, either to the public directly or to those who ultimately make the decision:

1) All citizens must be provided with full information on benefits and risks;

2) Research into both beneficial and harmful effects must be continuously monitored and impartially publicised to achieve #1;

3) Where a person does not consent it is arguably the responsibility of those fluoridating the water to ensure the person’s autonomy; it is not the responsibility, or at the cost, of the individual;

4) Citizens must not be harmed by the measure.
 Where it is known that an identifiable person or group will be harmed it is the responsibility of the body fluoridating the water to ensure their safety, or if impossible to refrain from the measure.

Additionally, the rules of natural justice, described as “due process” in United States jurisprudence, require provision of a fair process for individuals subjected to State coercion.
 These are the standards against which this paper assesses the New Zealand situation.

B Compulsion

The New Zealand Bill of Rights Act affirms individuals’ rights both to refuse medical treatment
 and not to be subject to non-consensual medical experiment.
 It is outside the scope of this paper to analyse these two issues in depth which, however, must be considered in any decision on fluoridation.
 

We draw our jurisprudence predominantly from countries which fluoridate their water supplies. Those Courts have found against fluoridation being a breach of the rights against compulsory medical treatment on the basis, not that it is not medical treatment, but that it is not compulsory: a person can choose to treat it or drink other water:
 

“Importantly, the city proposes to fluoridate the water before it enters each household in the city; it is not seeking to introduce the mineral directly into Quiles’s bloodstream. Therefore, the city’s fluoridation of its water stops with Quiles’s water faucet. The city is not compelling him to drink it. He is free to filter it, boil it, distill it, mix it with purifying spirits, or purchase bottled drinking water. His freedom to choose not to ingest fluoride remains intact.”

That this is not possible in practice for some was recently highlighted in San Antonio, Texas, where a poor family with children hypersensitive to fluoride was eventually provided with a filter free of charge, while other poor inhabitants were not.
 Although technically possible to avoid fluoridated water, it is at best difficult to do so, depriving many, especially those with limited mobility, of a real choice. Further, how can a low socio-economic family afford $200 – 300 a year minimum
 for a fluoride filter? This approach runs against the weight of Rights jurisprudence which holds that a right must be effectively protected to be effectively  enjoyed.
 Further, to give effect to the rights of those who choose not to use, or are sensitive to, fluoridated water all manufacturers and purveyors of food or beverages for public consumption would need to be required to use unfluoridated water, unless specifically labelled as fluoridated. Any practice less than this undermines, in practice, the non-compulsion basis of such judicial decisions.
 Such considerations have not been canvassed either by the Fluoridation Commission, the Lewis
 courts, or any case study reviewed in this paper.

One of the stated reasons for fluoridating the water supply is the low cost per capita. This is on the basis that individuals will bear the cost of removal. If this was paid for by those putting the fluoride in, to maintain freedom of choice as in the writer’s view is their responsibility in a true democracy, the real cost would be much higher, probably more than supplying fluoride tablets for the first 12 years of life.

Regarding medical experimentation, both the PHC report
 and the Melbourne Review
 acknowledge that the hip fracture issue is unresolved and recommend study of any trends under fluoridation. This is arguably a medical experiment and, being studied without citizens’ knowledge, must necessarily be without their informed consent. Again, this issue has not been addressed in any decision or report reviewed in this paper.

III DECISIONMAKING MODELS

In some jurisdictions the fluoridation decision is ultimately made by Parliament by legislation, addressing the key issues of benefits, harm, and civil liberties discussed above, either mandating or banning fluoridation.

In the Netherlands for example, after early trials the Supreme Court ruled fluoridation unlawful in 1973.
 The ensuing bill to permit fluoridation
 was withdrawn as Parliament considered it would constitute mass medication and did not support it.

Ireland, conversely, enacted compulsory fluoridation. In Australia, after the Victorian High Court had found the local council decision unlawful,
 fluoridation was enforced or enabled by state legislation.
 The state legislature of Tasmania went further and banned local councils from holding referenda on fluoridation
 and, in 1995, the lower house passed a bill banning the holding of public meetings to discuss fluoridation
 which was quashed by the upper house. Such an extreme approach would be in breach of the rights to freedom of expression, association, and peaceful assembly under New Zealand Bill of Rights Act 1990.

Another approach is to leave the matter to government agency policy. Sweden passed the Water Fluoridation Act in 1962, repealing it in 1971. Fluoride is not included in the permitted chemical additives to drinking water
 on the basis that there is insufficient evidence to justify fluoridation.
 In Denmark in 1977 the National Agency of Environmental Protection recommended fluoridation not be permitted as questions of effects on human health and the environment could not be adequately proven. The Danish Minister of the Environment legally has power to do so under the Water Supply Act but agency policy is against its use.

In the United States and Canada the decision is up to local authorities, although California has legislated for compulsory fluoridation of towns of more than 5,000. Local authorities in the United States are, by a peculiarity of the Constitution, immune to injunction on judicial review as was demonstrated in the leading case of Aitkenhead v City of Westview .

England has a peculiar regime, where the statutory decision is made by private water supply companies, but only upon request from Area Health Authorities, responding to the position of local councils.
 Due to concerns over both the ethics of water suppliers making health decisions and potential exposure to civil liability, water suppliers are reluctant to implement such a controversial programme.

In New Zealand, the decision is made by local authorities under the Local Government Act 1974.
 Such decisions may or may not involve public vote or referendum. One issue discussed in this connection is the weight to be given to public vote. 

IV THE DECISIONMAKING PROCESS IN NEW ZEALAND

New Zealand was the first country after the United States to trial fluoridation. The process began in 1953 with the fluoridation trial in Hastings, with a Commission of Inquiry appointed in 1956.
 Meanwhile the Department of Health
 established a Fluoridation Committee comprising Departmental staff and dental personnel. Fluoridation’s legality was challenged unsuccessfully in the courts in 1964. Whilst the decision rests with local councils, review of published literature has been undertaken in 1994/1995 and 2000. This section reviews these measures as they relate to the decisionmaking process.

A The Hastings Experiment 1954

As had been begun in the United States, New Zealand embarked on an experiment to determine the effectiveness of fluoridation, though without also studying any adverse health effects. In the writer’s view this would constitute a breach of section 10 of the New Zealand Bill of Rights Act if conducted today; that is a nonconsensual medical experiment.

A local dentist, on behalf of the Hastings branch of the New Zealand Dental Association (NZDA) approached the Hastings Borough Council (as it then was) in 1951 to persuade the Council to introduce fluoridation. The Council then sought the advice and assistance of the Department of Health, through the Minister. The Department approved the project, which it funded in 1952.
 The plant was commissioned in 1953.
 

Because Hastings had decided to fluoridate anyway, and was considered “typical” of the New Zealand population, it was chosen as the basis for study. Neighbouring Napier was chosen as the control city. This is a critical point of the study. The need for  a control in scientific study is to ensure that any effects can be attributed to the variable under examination (fluoride in this case): if both groups show a change, that change cannot be attributed to the variable as it must have been caused by a factor common to both groups.

The study was conducted by T. G. Ludwig, under the direction of the Health Department’s Fluoridation Committee, beginning in 1954. Mr. (later Dr.) Ludwig is prominent throughout the history of this subject. The first follow-up survey occurred in 1957. Both this and the initial survey showed lower decay rates in the unfluoridated Napier. Napier was immediately removed from the study, thus invalidating it, but allowing the Hastings results to be reported on a “before and after” basis only, falsely supporting the fluoridation theory.
 This experiment has been cited throughout the world in support of fluoridation, as well as being considered by the Commission of Inquiry discussed in the next section,
 obviously without looking into the methodology. This invalidity replicates that of the (United States) Grand Rapids experiment, which used the same approach to report the desired results, also forming part of the basis of the Fluoridation Commission’s findings.
 The Hastings experiment was extolled by the Department of Health as proving the efficacy of fluoridation until its was exposed as methodologically unsound and the results misrepresented in its published report by Dr. Colquhoun in 1986.

There was considerable anecdotal evidence of many people suffering mouth ulcers and other digestive complaints which disappeared upon switching to unfluoridated water (bottled or while on holiday) and returning upon return to Hastings, however little seems to have been medically verified, and that which was was disregarded by the Commission. One resident attempted to sue on this basis, however he represented himself and led no medical evidence. The case was dismissed.

B The Commission of Inquiry 1956-1957

In light of opposing views on fluoridation a three man Commission
 was appointed under the Commissions of Inquiry Act 1908 to address whether there were benefits, whether there were health dangers, whether there were other methods of providing fluoride, and whether local councils should make the decision on behalf of residents. It comprised Stilwell J(Arbitration Court judge, Chairman), N. Edson (a biochemist) and P. Stainton (layman, merchant). Although rarely cited, it is apparent that the Commission’s findings have informed the entire history of fluoridation in New Zealand, in particular forming the basis for the ruling in Lewis
 which is the sole legal authority for councils’ authority to fluoridate public water supplies without specific legislation.

Public meetings were held in the four main centres plus Hastings, being the experimental city. Material supporting fluoridation was presented by members of the Department of Health’s Fluoridation Committee, drawing on overseas research, predominantly the original United States studies published in international journals. This team effectively brought fluoridation to New Zealand, being prominent throughout the early controversy, including the case of Lewis
 discussed below. Those opposed were largely private individuals presenting predominantly personal views, some of which could hardly stand as in any way scientific, and were often confused.
 A small number presented the work of overseas research and opinion, predominantly that of a Dr. Exner.
 At the time there was little if any research available on adverse health effects; those promoting fluoridation, who were the only bodies with the financial resources to conduct research, had not done any.

Commissions of Inquiry are supposed to be expert, objective, and generally politically independent of Government, however this does not appear to have been the case. The commissioners were not expert,
 and the lack of objectivity is supported by inconsistencies in the Commission’s report.
 As for political independence, it was the clear understanding of those who opposed fluoridation that it was not
 which is seemingly confirmed in a letter from the New Zealand Dental Association to the Minister of Health:

We wish to extend to you our sincere thanks for your valuable assistance in establishing and guiding the Commission on Fluoridation.

1 The Problem Being Addressed

Dental decay and consequent disease had been a matter of major concern across the western world. Following initial work in the United States fluoridation was seen as a means of improving dental health. The side effect of dental fluorosis was seen as merely cosmetic, in spite of animal health problems indicating otherwise, and a balance was struck at a recommended intake of 1 mg fluorine (as fluoride) per day.

The Commission found that attempts at improving dietary habits through education had been ineffective and that “the incidence of dental decay in New Zealand is so widespread and severe that it constitutes a major problem in public health and is matter for grave concern.”
 The question of whether tooth decay is a public or private health matter is relevant to interpretation of councils’ powers under the Health Act and the Local Government Act,
 is contested, but was not discussed by the Commission.

2 Terms of Reference Findings

(a) Benefits

It is interesting to note that the Commission identified a general improvement in dental health from 1930 to 1950,
 which should have alerted the Commission to the necessity of retaining control cities in the research they considered, yet the Michigan and Hastings studies were reported only on a “before and after” basis, the control cities’ figures having been removed once their better dental health (compared with the fluoridated cities) became known. The Commission found that these were conducted with great thoroughness and proved “beyond doubt” that fluoridation greatly reduced dental decay
 yet contradictorily in the same passage notes that Muskegon (the control city in the Grand Rapids experiment) was fluoridated after only 5 years based on the initial indications of a planned 10 year study. It is relevant to note the findings of the Swedish government in 1972 that the early results were “over-optimistic” and that prolonged study did not bear out early hopes.
 It also highlights the need for a thorough understanding of scientific methodology in assessing scientific research.

The mode of fluoride’s action is central to the question of benefit from fluoridating drinking water: only if the effect is systemic, as opposed to topical, could ingestion of fluoride be considered beneficial. The Commission held as a matter of fact that fluoride affected teeth primarily through systemic effect, by ingestion during tooth calcification, as well as by later topical effect.
 This was an assumption asserted by supporters of fluoridation, carrying the “authority” of the American Dental Association, but had never been researched let alone proven. It is accepted universally today that this was an error and that the sole effect of fluoride is topical, not systemic.
 This error of fact is not necessarily fatal to the Commission’s findings however if benefits can be shown regardless, but raises an evidential onus to show an alternative pathway. Again, for such a pivotal issue, a thorough inquiry would have required an evidential basis for the belief.

Further, since the Commission found that the systemic effect was only during tooth formation, on what basis could it conclude that fluoridation was beneficial to adults, as opposed to topical application?
 This point is not addressed by the Commission.

(b) Adverse Health Effects

This term of reference threatened a veto on fluoridation, hence a responsible Commission would have actively sought the best information available. The recent GE Commission, for example, received submissions from around the world. Conversely, the Fluoridation Commission made no effort to examine relevant research on possible adverse health effects. The only material was presented by unassisted lay persons, the Commission accepting unilaterally the Fluoridation Committee’s critiques of that research  without seeking input from the original researchers.

The Commission made key findings of the absence of bone or soft tissue accumulation,
 cancer, or Central Nervous System damage. Studies, where referred to at all, were of such short duration and/or sample size as to be invalid.
 

In assessing the work of a Dr. Spira relating to adverse health effects, the Commission conducts a particularly technically insightful challenge to the methodology, quite unparalleled by its analysis elsewhere in the report and inability to detect the most obvious of shortcomings in other research presented.
 The writer concludes that on this point the Commission was simply repeating a critique with which it had been supplied without acknowledgment. In particular the Commission confuses topical and system effects
 which it had already distinguished. In considering the views of Dr. Waldbott, who merely raises the possibility that fluorine produced a particular symptom pattern, the Commission acknowledges that the cause is not certain (as Dr. Waldbott agrees) yet states unequivocally that it cannot be caused by fluoride at 1ppm.

The Commission also examined individual medical reports from Hastings following fluoridation. Three of these were apparently persons allergic to fluoride, as occurs in a small percentage of the population. The Commission identified these symptoms as those described by Dr. Spira, which would tend to support his theory. The Commission, however, had earlier rejected Dr. Spira’s “syndrome” without reference to the supporting evidence from Hastings. Having rejected his theory, the Commission concluded that since the symptoms were the same as the “syndrome” they therefore could not have come from the fluoridation of Hastings water! This was in spite of a direct correlation between the two and the fact that symptoms disappeared with a change in water:
  The Commission chose to believe in a psychosomatic cause.
 It also states surprise that there were not more persons appearing with these complaints, after having itself actively discouraged such “repetitive submissions.”

(c) Other Means of Dental Care

The Commission considered toothpaste less ideal than fluoridation, partly because poor people could not afford it: it was appropriate only where fluoridated water was not available.
 Tablets were opposed because of the need to take then daily for the first 8 years of life. Also the topical effect of drinking water would not be present. No studies were cited into topical effects of 1ppm water; toothpaste is typically 1000-1500ppm.
 The Commission concluded that no effective alternative existed.

(d) Councils’ Decision

Regarding decision by public referendum the Commission held that:

[Fluoridation] is [] a complex and highly technical [subject] and many aspects of it are difficult to explain. Moreover, a referendum inevitably means that the will of the majority prevails and occasionally on inadequate information. The method was criticised by witnesses on both sides of the argument. We are of the opinion that it is an unsatisfactory method of arriving at a decision on [this] matter.

Yet the Commission also held that where fluoridation was proposed the public should have a reasonable opportunity to consider the matter.
 In the result, it recommended the decision be made by the local council after formal public consultation.
 This just shifts the concern expressed above, however. As Mr. (later Sir) Dove-Meyer Robinson
 put it in submission to the Dunedin City Council: “Should lay members of local bodies [act] as medical referees on such an important issue when recognised medical and scientific authorities are so strongly and widely disagreed on fundamental questions?”

The Commission held that councils had the power to fluoridate water under that Act
 and a duty to promote public health under the Act
 and the Public Health Act 1920.
 These provisions have been the subject of debate over the meaning of “public health” however in its summary
 the Commission rephrased its finding, holding that local authorities are established to make community decisions which is wider than just those relating to public health.

Regarding the interpretation of “pure” and “wholesome” in these provisions it held that they essentially meant “potable” and that fluoridation would not detract from the purity and would make the water more “wholesome”. It is interesting to note that this is a more tenable interpretation than that of the Court of Appeal in Lewis
 discussed below, which equated “pure” with “wholesome” and held that fluoridation made water more pure: a logical impossibility.

The Commission noted that the Department of Health had a duty to advise councils on matters of public health under the Health Act.

The consultation approach recommended was per section 77 of the Municipal Corporations Act 1954
: publicly notified special meetings. In contrast the Lower Hutt City Council in 1958 ignored this procedure and forced fluoridation on its ratepayers without such consultation, leading to Lewis,
 New Zealand’s only case on this issue.

3 Civil Liberties

The Commission opined that any right to refuse such water treatment is not a personal constitutional right but can only be based on possible adverse health effects, which it had found do not exist. They limited such rights to absence of arbitrary interference only.
 They found that fluoridation did not constitute medication, as it was a nutrient (being naturally present in food and water) not a medicine, and that because people were not compelled to use the public water supply it was not “compulsory”.
 Such a facile statement is inappropriate for a Commission charged with such an important duty though it is repeated today as discussed above.
 The Commission adopted a “majority rules” approach to democracy as opposed to the following submission, which the writer considers the more enlightened proposition:
 

“Democracy is the maintenance of a way of liberty by a mutual regard for personal freedom (as between the majority and minority).”

 The Commission considered leading United States cases on this issue which had held that fluoridation was not unconstitutional.
 In particular it drew on Jacobsen v Massachusetts,
 discussed above, which was based on a claim to refuse smallpox vaccinations. However smallpox is a potentially fatal communicable disease, which was central to the ruling on the grounds of “necessity”, whereas tooth decay is not, hence it is inappropriate to apply the same principle.
 The judgment referred to (the absence of) the right of minorities to detract from the welfare and safety of the majority. Taking even welfare on its own, this does not negate an obligation on the majority to cater for the minority to an extent reasonable, which is possible in many ways regarding fluoridation. Notably, the Commission simply adopted the outcome in the case without any discussion of the basis for the decision, discussed above. The civil liberties issue was not one of the terms of reference even though it was a major point of contention.

4 General Analysis

The Commission seemed to take the view that vocal opposition to fluoridation somehow affected the credibility of those who conducted research adverse to fluoridation. Hence any researcher who found adverse facts and formed a view on that basis was ipso facto disadvantaged before the Commission – catch 22.
 Yet no such assumption was indicated regarding those who supported fluoridation. This approach  calls the Commission’s findings into question.

The Commission acknowledges that the case against fluoridation was conducted by lay persons
 who received no financial assistance as compared with the State- backed Fluoridation Committee. They were also denied the assistance of counsel which they had requested in order to properly put the case before the Commission.
 As discussed regarding adverse health effects the Commission not only called no overseas researchers to appear, but accepted criticism of such research by the comparatively unqualified representatives of the Fluoridation Committee without any opportunity for response by the researchers concerned. Such a procedure cannot, in the writer’s view, be considered to discharge the Commission’s duty to assess possible health dangers as a term of reference.

In the writer’s view the reality is that the Commission was either obliged or determined to support a political decision which had already been made and was not going to be reversed. 

The Commission had also received evidence of the adverse reactions of some Hastings residents.
 It remains unexplained why, in this light, it did not take the responsible approach and recommend at least further investigation into or monitoring of adverse health effects once fluoridation had been implemented, as the Public Health Commission do in part in their 1995 report
 and, interestingly, the Ministry of Health propose currently regarding (comparatively risk-free) herbal remedies and other natural health supplements.
 In this vein, such a measure was statutorily imposed upon the Irish Government when compulsory fluoridation was mandated in 1960.

5 Summary of Findings

The Commission made the following findings regarding fluorides:

(i)  All fluoride ions act the same, regardless of origin.

(ii) Fluoride at 1ppm reduces tooth decay by at least 50%.

(iii) There is no significant fluorosis at 1ppm.

(iv) Painstaking and thorough scientific observations had been conducted for over 40 years regarding positive effects.

(v) fluoridation does not add a foreign substance to water.

(vi) No harmful effects will ensue from fluoridation at 1ppm.

With almost 50 years of research each of the Commission’s findings, which have formed the basis of the justification for fluoridation, have been challenged and can no longer be accepted as authoritative.

C Fluoridation Symposium 1958

In May 1958 the Health Department convened a conference of Medical Officers of Health and Principal Dental Officers to “educate” them on fluoridation and develop strategies for implementing fluoridation. The report is not held in the National Archives, the Ministry of Health archives or the Parliamentary library, which latter holds only two papers presented at the Symposium. The following is therefore taken from a published newspaper article.
 Contrary to the Fluoridation Commission’s recommendation of proper public consultation, which support the criteria identified as minimum standards above,
 the recommendation was to “avoid fluoridation becoming a public issue”, to “avoid fuss in the community – work quietly in the small community groups” and generate a demand by convincing small groups, then promoting these to the council as representing mass public opinion. Promoters of fluoridation were advised not to allow the issue to be discussed in the Press, and above all, to avoid open public debate. (A position maintained today).
 A tactic relating to Lower Hutt, and repeated during the 1999 Petone water debate discussed below, was to arrange a closed Saturday morning seminar to promote fluoridation to the Council without opportunity for opposing facts or views to be put and to persuade councillors to refer any subsequently raised issues back to the promotional team rather than seeking independent information. The symposium report was distributed privately among health and medical personnel but not made public. A Health Department spokesman stated that the views quoted were the personal views of Colonel Ferris-Fuller, not those of the Department. However Colonel Ferris-Fuller was (later) chairman of the Department’s Fluoridation Committee and an influential figure in the Department’s cause.
 The allegations were not denied by the Minister;
 also this approach was confirmed during the Lewis case.
 The format of the symposium and the proposed course of action parallels that of a conference of state dental directors held at the outset of fluoridation in the United States in 1951.
 The report of this conference was, like the Symposium Report, distributed only privately not publicly, and was intended as a strategy plan for implementing fluoridation.
 Given the close connection between New Zealand and United States promoters, and the close similarity between the Conference recommendations and subsequent strategies used in New Zealand, the writer considers it untenable to conclude other than that the New Zealand document reflected much of the U S document. This is now discussed briefly to shed light on the likely content of the New Zealand Symposium proceedings.

1 4th Annual Conference of US State Dental Directors

These proceedings not only highlight the dubious strategies proposed to implement fluoridation, but reveal that this was to be done regardless of genuine concerns over adverse health effects and with acknowledgement that there had been and still was opposition within the dental and health fraternity.
 The following quotes are from the speech of a prominent fluoridation strategist Dr. Frank Bull.

“We are living down some past history a lot of us helped create. These fellows can just take the statements of the American Dental Association or the U S Public Health Service or the deans of the dental schools or research workers around the country, and they can prove to you we are absolutely crazy for even thinking about fluoridation.”
 

Regarding adverse health effects the following excerpts are telling.

“[T]his toxicity question is a difficult one. I can’t give you the answer on it. [W]hen the other fellow says it is [toxic] it is difficult to answer him. So when you get the answer on the question of toxicity, please write me at once, because I would like to know. We have answers but apparently in some places they don't work… But if we had let such things interfere with our fluoridation program we wouldn’t be the kind of people that those men who went before us and promoted more difficult public health programs were.”

“The medical audience is the easiest audience in the world to present this thing to. This worry about toxicity doesn’t mean much to them because of all the human experience they have had.”

 “Lay off [the question of toxicity] altogether. Just pass it over “We know there is absolutely no effect other than reducing tooth decay” you say, and go on. If it becomes an issue then you will have to take it over. But don’t bring it up yourself.”

“The unfortunate thing is that some of the research workers are going around the country [saying] they cannot recommend fluoridation…We answer ‘We don’t know all about [fluoridation]… we don’t know all about anything… even the chlorination of public water supplies is undergoing changes’.”

 “We dare not let these people advance as a valid objection the fact that [fluoridation] may have some bad to it”…“Now we tell them this, that at one part per million dental fluorosis brings about the most beautiful teeth that anyone ever had.
 You have to have an answer. Maybe you have a better one.”

A recommendation on countering valid objections was as follows: 

“You know it was an advertising technique years ago to take the weakest point and stress it as the best part of the thing you were trying to sell.”

When a Texas study showed increased cancer in laboratory animals “We said it’s a pity it didn’t kill every rat that got fluorides. What do we care what happens to rats… You know these research people can’t get over their feeling that you have to have a test tube and animal research before you start applying it to human beings.”

Dr. Johns (regarding the Texas study); “We are preparing a refutation statement of three or four pages. Is that a good technique?

Dr. Bull. “Yes, anything you can do is a good technique. I think the best technique is the reverse technique, not to refute the thing but to show where the reverse is true… That is the best technique. When they say yes, you say no.”  “When I talked about refuting this thing I didn’t mean bringing up the argument and shooting it down… We never mentioned it in Wisconsin. All we did was get some publicity on the fact that there was less cancer and less polio in high fluoride areas. We got that kind of information out into the public so that if the opposition did bring [this up] they would be on the defensive rather than having us on the defensive.”

The following recommends a survey approach to show the benefits of fluoridation which, as it proposes a “before and after” study with no control population can render no scientifically valid results. It is precisely this technique which was used in the Lewis case.

“[W]hy should we do a pre-fluoridation survey? Is it to find out if fluoridation works? No.  We have told the public it works so we can’t go back on that. We do [it] so three, five or any year from now you can [] do the same type of survey and show the people what they have got for their money.”

The approach to community groups discussed in the Symposium document is identical:

“[the] next thing to do is go before lay groups: service clubs, PTA’s… It is a sort of lobbying procedure.” “[The next stage is presentation to] the city council.” “They have seen the reaction of the PTA groups, service groups, union groups.” “Then our technique has been to ask the council for a meeting …as a question and answer, explanation session… At the next meeting it is voted on”. “We have representatives from all the groups that we can [attend the first meeting]. And the local officials are pretty apt to go along if the people show enough interest.”

“Don’t try to promote fluoridation from the state level in the local community. Communities resent that. Build a fire under somebody at the local level.”  “What we do [] is to arrange to have the PTA or some group ask for some of us to come in and talk about fluoridation… That is promotional work.”
 “Let me tell you the PTA is a real honey when it comes to fluoridation. Give them all you’ve got.”… “If they want to do something for their children they have got to take action.”

The avoidance of public referenda, as espoused at the Symposium in opposition to the Commission of Inquiry’s recommendation was strongly advocated:

“If you can - I say if you can because five times we have not been able to do it - keep fluoridation from going to a referendum.”

Not only do these excerpts show obvious similarities but the original Conference report and the Symposium article show an even more striking similarity in overall tone, attitude, and direction, hence the value in studying the U S document to understand the New Zealand scenario.

D The Lewis
 Case

Following the Commission of Inquiry report, the Lower Hutt Council, on 17 September 1957, met with a number of local “experts” on fluoridation, including members of the Health Department’s Fluoridation Committee (whose views the report reflected), to consider it.
 Having been “firmly convinced”, the decision to fluoridate Lower Hutt was made by the Council, without consultation, via two resolutions in 1958
 with the plant commissioned on 27 July 1959. The Department of Health advised a preference to introduce fluoride without public consultation because of the (then) recent difficulty experienced in introducing Potassium Iodide to salt to prevent goitre.
 Mayor Dowse was of the firm view that citizens should not be allowed input into the decision because they were incompetent to consider the technicalities of the matter, which expertise the Council consider it had, by meeting only with those whose job was to promote fluoridation, and because a vote may go against the Council’s decision. He considered that holding of referenda was a means for anti-fluoridationists to “block progress”.

Mayor Dowse had embarked on a personal “crusade” to fluoridate Lower Hutt,
  seriously suggesting that once fluoridation had been operating successfully for five years (later softened to ten) legislation should be passed preventing any future Council from overturning the decision.
 Having been provided with a filter for removal of fluoride by those who wished to exercise this option (one of the  reasons given by the Commission for not finding a breach of civil rights) Mayor Dowse withheld public information regarding this as he considered it may raise “psychological problems”.
 The Council relied on the Hastings study as showing a 50% decrease in tooth decay
 and on Ministerial statements regarding the “spectacular” effects.
 

In 1959 the Council was made aware of referenda held in 7 other towns, voting roughly 2:1 against fluoridation.
 The Fluoridation Commission had recommended public consultation in terms of section 77 of the Municipal Corporations Act 1954
 which both the Council and the Health Department were determined to avoid.

In light of the Council’s dictatorial and entrenched position, Mr. Elliott, president of the Lower Hutt Ratepayers’ Association, sought an injunction to stop them fluoridating the water. The Attorney-General refused to be joined so a declaration was sought under the Declaratory Judgments Act 1908. It was held that the Attorney-General had to be joined for that also.
 Interestingly, Elliott was not personally averse to fluoride; he took a stand on the civil liberties issue.

Subsequently, following a community meeting, the Lower Hutt Ratepayers’ Association, of which Mr. Lewis was also an official, requested a referendum on the matter at the 1962 Local Body elections,
 which was declined.
 

The Attorney General subsequently changed his mind and agreed to be joined: Lewis and Elliott sought an injunction restraining the Council from adding fluoride to the water supply.
 This came before the Supreme Court in 1963, which declined the petition. It was appealed without success and appealed again to the Privy Council, whose decision and findings of alleged fact are still relied upon today. The National Archive file has been destroyed by fire, hence the writer can only surmise what evidence may have been led by the minimal records held in the Lower Hutt City Council Archives.

The case seems to have been essentially a repetition of the exercise before the Commission of Inquiry, part of whose report was introduced in evidence. It also relied strongly on the Hastings experimental results, now much further advanced than before the Commission, and an equally flawed survey from Lower Hutt.
 In fact passages of MacGregor J’s Supreme Court judgment are verbatim from the Commission’s report though without acknowledgement.
 The bulk of evidence and testimony was principally provided by the Fluoridation Committee as before the Commission. The only witness for Lewis was an unqualified researcher who, although his statements have proven to be essentially correct by history, could realistically have had no credibility before the Courts. The applicants’ case was privately funded. The basis of the case was that fluoridation was ultra vires the Council’s statutory authority under section 240 of the Municipal Corporations Act.
 The relevant provisions are sections 240 and 288 of the Municipal Corporations Act 1954;
 those which were also considered by the Commission.

The Supreme Court held that section 240 did not empower the Council to fluoridate but section 288 did. Regarding section 240,
 North P acknowledging that the Canadian statute is wider than New Zealand’s criticised the majority judgment of the Canadian Supreme Court (with which the New Zealand Supreme Court judgment concurred on this point) and held that the Council could do anything it liked by way of introducing medication into the water supply under this provision.
 McCarthy J concurred, but basing his decision on the ground that the added substance is one which occurs naturally (if it is not necessary).
 As a matter of statutory interpretation this cannot be correct, bearing no relation to the wording. Both North P and McCarthy J also take the view that the Canadian majority interpretation was somehow flawed because they found fluoridation ultra vires. Yet the Canadian court found fluoridation ultra vires because of their interpretation. Turner J, dissenting, concurred with the Supreme Court ruling on section 240.
 In considering section 288, he rejected this as empowering fluoridation on the basis that “time to time” meant ad hoc measures only, fluoridation was not necessary for the preservation of public health, though desirable for its improvement, and such a construction would provide no limit to what a Council could do regarding mass medication.
 He saw this as an attempt to misuse a statute for a purpose never intended by Parliament by stretching statutory interpretation to meanings the provisions could not reasonably bear.
 Lewis
 was ruled on as a statutory interpretation issue, however the evidence and testimony led was on the presence or absence of alleged benefits and alleged harms, effectively a repeat in miniature of the Commission of Inquiry. The Court also states that it had never seen such a convincing case of benefit
 which was only relevant to section 288 as the Supreme Court noted and on which it relied:
 it was irrelevant to the basis of finding of the higher courts. The writer considers North J’s dissent the more cogently argued statutory interpretation and the more correct and lucid of the three judgments.
 

By comparison, both the Canadian Supreme Court and the Supreme Court of Victoria (Australia) found fluoridation ultra vires on the same principles. The Canadian decision was on the words “pure” and “wholesome” as was Lewis.
 The Australian statute detailed the types of equipment which could be used, which are separately described in the New Zealand statute and were discussed in Lewis.
 Again the judgment revolved around precisely the same statutory interpretation issue. The Court held, as the New Zealand Supreme Court and Turner J in the Court of Appeal, that the equivalent of section 240 did not confer power to operate “water works” for any purpose other than the supply of water; that is the addition fluoride was ultra vires the Council’s authority under the statute.

The Privy Council upheld the Appeal Court majority. Consequently the law as it stands is that local bodies are held empowered by section 379 of the Local Government Act 1974
  to fluoridate water supplies. Neither the Court of Appeal nor the Privy Council rendered a judgment on section 288, on which the Supreme Court relied. Neither did the Privy Council rule on section 2
 which prohibits addition of “pollutants” to the water supply.

Contrary to assertions by the Ministry of Health the Privy Council did not rule that fluoridation did not constitute “medication”. If anything its ruling implies that fluoridation is medication, albeit by addition of a substance they found to be “natural”, contrary to the scientific fact and hence a finding not binding on any court. In fact it held that councils were empowered by the Act to make any addition to the water supply  they saw fit including adding medication provided the water remained “wholesome”. Further, whether fluoride constituted “medication” was not a point of issue or statutory interpretation, hence no ruling could have been binding in any case.

1 The Lower Hutt Survey

The “overwhelmingly convincing” evidence included a statistical survey conducted in Lower Hutt for approximately two years following fluoridation. Like the Hastings experiment it was reported on a “before and after” basis with no control population, hence was scientifically invalid as evidence of the efficacy of fluoridation: it was impossible to say what caused the change in dental health which had been improving regardless as noted by the Commission of Inquiry. Further, the short duration was insufficient to prove a consistent trend as noted by the Swedish government and advised to the Lower Hutt City Council.
 The sample sizes were also too small to be statistically reliable, as few as 69 in some sample groups.
 

Although the summary table in the Lower Hutt analysis reported a decrease in decay following fluoridation,
 which looks mathematically correct, many of the “base” tables actually showed an increase:
 values in fact ranged from a 30% increase to a 30% decrease.
 Moreover the absolute values (that is the number of DMF teeth ) were not only low but showed standard deviations similar to or greater than the means. Values for the 6-8 year olds, for example, were 2.72 (1958) as against 2.38 (1961) showing a 12.5 % improvement, but the standard deviations were 2.08 and 1.84 respectively: that is approximately eight times the difference.
 On these figures any percentage improvement, if it exists, is hardly clinically significant. These are similar results to those obtained in the United States in 1990 with the same concerns expressed over the (lack of) clinical significance.

2 Effects of Arguing the Case Instead of Enacting Legislation

The Court essentially followed the Fluoridation Commission’s findings, some of which at least had been presented in evidence.
 The case having arisen spontaneously at Lewis’s instigation and there being no pressure for legislation, combined with strong public controversy, the respondent’s arguments were simply run notwithstanding the Canadian case law,
 successfully as it transpired.
 Nevertheless the effect of the ruling was that although fluoridation was a Health Department policy, the power to implement that policy, or not, was in the hands of local councils. Council responses have ranged from unquestioning obedience
 to absolute defiance.
 This was an uncertain approach for such a strongly promoted policy, and has resulted in the Department (now Ministry) trying in some cases to coerce councils to impose the Ministry’s decision without question,
 paradoxically after making those Councils the statutory decisionmakers.

The outcome raises a further issue: reliance on the Municipal Corporations Act
 (now the Local Government Act
) as authority for fluoridation potentially leaves decisionmakers open to civil liability should harm result to a ratepayer whereas specific fluoridation legislation typically provides immunity in similar terms to the Health Act.
 No such immunity is provided under the Local Government Act.

E The Human Rights Commission Ruling

The Commission had received a number of complaints that fluoridation denied citizens their human right to decide what they would take into their own body, and on the basis that fluoridation constituted mass medication.

The report contains no original or substantial analysis. The Commission sought the views of the Health Department, NZ Medical Association, and NZ Dental Association. It also reviewed both the NZ Commission of Inquiry’s analysis of this issue, and the Tasmanian 1968 Commission of Inquiry. It describes the New Zealand Commission as considering this issue “at length”,
 a description the writer would challenge strongly. It also refers to the 1969 recommendation of the World Health Organisation that fluoridation be implemented as a health measure, without reference to human rights implications. It notably does not refer to any analysis by the governments of Europe who rejected fluoridation on human rights grounds amongst others. Neither does it refer to the Jacobsen case. In short it simply adopts the prevailing political view that fluoridation does not constitute a breach of human rights because people can avoid it even if at considerable cost and inconvenience.

It quotes the NZ Medical Association’s view that even if fluoridation is forced medication it is permissible because compulsory treatment for VD, immunisation of overseas travelers, and treatment of mental patients are acceptable forced medical treatments. At no point does the Commission recognize the vast difference between these situations posing a risk to the public at large and tooth decay which poses none, as the US case law does. 

The Commission equates the argument about mass medication to the “false analogy of forced feeding that occurs (sic) in respect to people who have gone on hunger strike.” And concludes there is no real similarity as no attempt is made to force people to drink fluoridated water in “a direct physical way.” Such a superficial argument must undermine the credibility of the Commission’s decision on this issue.

It is interesting to note in passing that the NZ Dental Association’s policy was for mandatory fluoridation, which the Commission of Inquiry held inappropriate.

F Public Health Commission (PHC) Reports

The PHC was a Government body, separate from the Ministry of Health, established under the 1991 health reforms, with non-regulatory health responsibilities. It published two key reports on fluoridation, frequently cited today.

1 Water Fluoridation in New Zealand: an Analysis and Monitoring Report 1994

Like the Fluoridation Commission’s report, this report looks prima facie thorough and impressive, but in looking below the surface the same fundamental flaws emerge: although the Commission says it has “examined” primary sources relating to critical aspects of the review it gives no indication of what assessment methods were used, if any, and then states that “emphasis” has been placed on other reviews, one being merely a literature review.
 Moreover those “primary sources” would have been assessed by the York Review in 2000 which found all epidemiological studies published as at that date to be unreliable. Yet this report is quoted today as authoritative. It contains material errors of fact, yet itself forms part of a “body of expert opinion” which a decisionmaker could claim as legitimising a decision.

In searching for studies it used standard medical databases, which, though returning 1592 listings from 1989-1993 it recognised as having some bias in being unlikely to list adverse research, which it was required to review under its terms of reference.

In its favour, it also lists “anti-fluoridation” publications, though there is little reference to their content. Only hip fracture, cancer, and dental fluorosis are examined in any depth, as with the ESR review in 2000. Regarding other issues it accepts without question the opinions of other reviews. As such the review is hardly comprehensive.

It acknowledges that some early studies were methodologically unsound,
 but claims the more recent studies are valid, without substantiating that assessment in any way. It also acknowledges there has been a decline in effectiveness over the previous 40 years, putting this down to fluoride from other sources, but that is conjecture.
 Contrary to the Ministry of Health’s public position, but in line with the Australian
 and Great Britain
 reviews, it finds the issue of bone fracture unresolved.

The dangers of reviewing reviews rather than original research, (a common practice regarding this issue) is highlighted in this report: in reviewing the Burk-Yiammouyannis cancer studies the Commission accepts criticisms
 which the National Cancer Institute spent 5 ½ months in a US court making, yet which were listed one by one in the judgment as disproven completely.
 

In the writer’s view, this unsound approach to reviewing such issues undermines the reliability the public has a right to expect in public body decisionmaking, or when exercising its right to make informed decisions itself when voting on such issues.

It makes one important finding however: it cites
 studies showing that adult males in New Zealand consume a total of 1.8 mg per day and teenage males 2.7 mg per day. (including fluoride from water). If this is so, we are already close to the optimal level without fluoridating water, and in the toxic level during teenage years. (As at 1992)

It also found, interestingly, “Aspects of the controversy over water fluoridation have probably led to some loss of public trust in public health authorities and dental professionals”
 reflected during the Onehunga debate discussed below.

2 Fluoride and Oral Health 1995

This addressed the use of both fluoride tablets where fluoridated water was unavailable
  and toothpaste at 1000 ppm, recommending the latter as most effective. It states, without reasons, that it does not consider milk substitutes for babies, made with water fluoridated at 0.8 ppm, as harmful, although citing this as 50 times more fluoride than breast milk.
 However this simple ratio is irrelevant. Based on the recommended 1mg per day for adults, a child from birth to 4 months will receive the equivalent of an adult drinking water at between 6 and 11 ppm, well within the acknowledged toxic range. In comparison a breast fed baby receives the adult equivalent of 0.07 - 0.13 ppm approximately.
 The NHMRC Review specifically recommended fluoridated water not be used for infant formula in 1999, for this reason.
 The Food Safety Authority of Ireland (FSAI), which investigated infants exposed to fluoride in the early months of life also agreed at their meeting of 3 October 2001 to warn parents against making up infant formula with tap water.

The then recent reduction of the fluoride limit to 0.7 ppm was actioned due to there being  more fluoride from other sources;
 assessment of total fluoride exposure was accordingly recommended.
 It also recommended that procedures be developed for identification and assessment of allergic persons.
 

This report was subtitled “advice to the Minister”.
 The PHC was independent of the Ministry: whilst supporting fluoridation in general, these recommendations reflect a responsible approach, which the writer considers are statutorily required to meet the Ministry’s public duty under the Health Act.
 They have not been actioned.

G ESR Review

In 2000 the Ministry of Health commissioned ESR to provide a review of research since the PHC review in 1994. The terms of reference included review of any internationally published peer reviewed studies into adverse health effects of fluoridated water.
 The review is limited to the same issues addressed by the PHC 1994 review and omits leading research such as that of Mullinex
 and Masters and Coplan.
 It covers only 14 studies from the 6 year period,
 reaching a general conclusion that no harmful effects have been shown from fluoridation since the 1994 PHC report. Yet it had focussed on only two areas of concern and sourced the same databases as the PHC had noted were unlikely to adequately cover adverse research.
 Further it decide to consider only epidemiological studies, not clinical studies where all proof of harm is to be found. In fact it is essentially impossible to prove harm by epidemiological studies: one can only show a statistical increase which any pro-fluoride body will refute as inconclusive. Yet the Minister of Health refers to this study as “authoritative”!

It also evidences bias and factual errors. Firstly, in reviewing hip fracture studies it respectively accepts a pro-fluoridation study and rejects an anti-fluoridation study after identifying in identical terms the same methodological defect.
 To be scientifically objective it would have to reject both studies if its criticism was sound. As an example of factual error, ESR state that their view that there is no relationship between hip fracture and fluoridation is supported by the Melbourne review 1999,
 yet this review specifically found that the question remained unresolved and recommended further epidemiological study on Australia’s population.

This review, by its own admission, fails to meet its terms of reference and in the writer’s view can only be misleading to any decisionmaking body.

H Reviews as Inputs Into The Decisionmaking Process

The decision is made by local councils. Typically they will be lobbied by both the Area Health Board (on behalf of the Ministry of Health) promoting fluoridation and opponents, usually private citizens’ groups. In support of their position the Health Board will refer to studies and reviews, such as the PHC studies. These studies in turn will have based their recommendations typically on other reviews
 or critiques of original research but will rarely examine original research themselves.
 Further, when any fluoride-adverse research is published, a proponent body will commission a critique, which may or may not be valid and its validity is not itself assessed.
 That critique may then enter the review system unchecked, resulting in a perhaps baseless critique being accepted first by one review, then that review being cited by another, and so on, leading to a “body of expert opinion” which is supported by no more than its own “bootstraps”. Such reviews cannot meet the standard of informed decisionmaking discussed above.

I Recent Decisions

This section examines four recent decisions with differing decisionmaking models and outcomes.

1 Petone 1999-2000

In 1998 the Lower Hutt City Council (LHCC) commissioned a new reservoir to supply Petone and Korokoro. This was at a higher elevation than the original, and the pumping station would have required upgrading to deliver Petone’s artesian water, on which the community placed a high intrinsic value. Rather than incur this expense the Wellington Regional Council (WRC) decided to supply the reservoir from its main pipelines, which included treated Wainuiomata catchment water. The decision was made purely on grounds of engineering expedience. Petone residents strongly objected to this; the WRC was adamant. It was subsequently discovered that an unused pipeline could be used to transport artesian water from the Waterloo pumping station to the reservoir, but this water was also fluoridated.
  Following disagreement with the WRC, the LHCC commissioned a public opinion survey by default. Its position was that fluoridation is a public health issue, not a water supply issue, hence it was inappropriate for the WRC water supply engineers to decide such a matter. It also maintains that it is inappropriate for the Council (LHCC) to dictate health measures to the public.

Prior to the poll, the LHCC promoted public consultation via public meetings and publication of both sides of the argument in as balanced a way as possible,
 similar to the approach in Onehunga discussed below. Throughout the discussion the LHCC maintained that it would support the decision of residents. The WRC, in the writer’s view to deflect adverse public opinion which was mounting against it due to its entrenched position,
 stated that it would do what its customer (LHCC) wanted. As decisionmaker, this arguably gave rise to a legitimate expectation which would have been an avenue for challenge had it not complied.
 The poll was conducted by Colmar-Brunton on one third of residences, with a 74% vote against fluoridation.

2 Onehunga 2001

Central to this decision was questioning by the Auckland City Council as to who should properly make the decision. This was also addressed in the Health Board’s independent survey.

The issue arose due to the mistaken belief by a doctor who had moved to the outskirts of the area that the water supply to her address was unfluoridated. The Area Health Board became involved and approached the Community Board and Auckland City Council Works Committee to fluoridate without public consultation, on the basis that the Ministry of Health recommended fluoridation and it was inappropriate  for the Council to make its own decision. This is contrary to the Fluoridation Commission’s recommendation discussed above. This request was declined. The Board then approached the Council’s water supply contractor to fluoridate contrary to the Council’s position. They properly declined this invitation and referred the Board back to the Council as the appropriate decisionmaker .
 The matter was considered by the Works Committee who decided they required more information and wished to gauge community views. A number of consultation measures were undertaken. A display was also mounted in the Local Council building, with both groups allowed to promote their views without limit to the amount of material. The Council sent out a questionnaire, including one A4 page allocated to each of the Health Board and the anti-fluoridation lobby to put their case. Both parties also put out privately their own material, each subsequently accusing the other of scaremongering tactics.

(a) Community Consultation

The Council commissioned the National Research Bureau (NRB) to undertake community consultation.
  Each resident on the Electoral Roll, and each business, was sent a pack including the “pro” and “con” material referred to above, a covering letter, a preference paper, and reply paid envelope. It was made clear that this was an expression of preference, not a referendum vote, and not binding on the Council. Approximately one third replied, a total of 4741, with the preference against fluoridation of 62.2%  to 33.2%. (4.6% showed no preference). Interestingly, slightly over half the businesses preferred fluoridation. As the alleged benefits and harms affect human beings, not businesses, the writer questions whether they should be considered in this matter. Moreover, who makes the decision on behalf of the business? 

(b) Health Board Survey

The Auckland Area Health Board conducted its own telephone survey in August 2000, the sample comprising 282 residents and 50 businesses.
 This survey found that 48% of residents favoured fluoridation compared with 21% opposed and 30% “don’t know”. These figures vary considerably from the NRB survey. The sample size is much smaller but possibly more random than the NRB survey which may have received responses primarily from polarised community sectors. The more interesting result of this survey is in relation to the decisionmaking process: 65% of residents wanted the matter decided by referendum; only 15% supported the Council making the decision. Comparing this with the Fluoridation Commission’s recommendation, the writer concludes that with the subsequent increase in access to information, demand for accountability of public bodies, and desire for autonomous decisionmaking, the paternalistic approach of the 1950’s is no longer appropriate. This is in line with the attitude of both the Councils involved in Onehunga and Petone: if the Ministry of Health thinks fluoridation is a good idea, let them convince the public of it.

(c) The Council Vote.

Some Councillors voted according to their entrenched (predetermined) personal view in favour of fluoridation. Others who personally supported fluoridation considered the community opposition such that they voted in line with community wishes, against fluoridation. It was also considered relevant that the community had expressed a view that it was inappropriate for the Council to make the decision on their behalf. The decision rested on the mayor’s individual (tying) and then casting vote. The mayor considered that community opposition was such that it would be improper to decide the matter in this way and abstained from voting: the vote was lost by one and Onehunga remains unfluoridated.

3  The Conflicting Vires Issues Between The Petone and Onehunga Decisions

In the Onehunga debate, the Area Health Board submitted that the Council could not base its decision on such a referendum alone; that it was required to consider its obligations under the Health Act also or its decision would be ultra vires for failing to have regard to relevant considerations.
 Conversely, if a council had given an undertaking to abide by such referendum, as was the case in Petone, such would create a legitimate expectation following A-G of Hong Kong v Ng Yuen Shiu
  and implementation of fluoridation would be ultra vires on that ground. There is of course a resolution, as the Onehunga decision generates: it is within a council’s discretion as decisionmaker to give more weight to one factor than the other, reaching such a decision before or after a referendum.

4 Whakatane 2001

Through the persistence of a single resident, gathering support from the community, the fluoridation question was again put to referendum at the 2001 local body elections.
 Unlike Petone and Onehunga, the Council took no role in publicity; each party was left to its own resources. The anti-fluoridation lobby essentially had none. The Bay of Plenty District Health Board launched an extensive advertising campaign. One newspaper advertisement can only be described as blatant and deliberate misrepresentation and scaremongering, in the writer’s view inappropriate and unconscionable behaviour for a public body, as well as contravening advertising standards.
 The advertisement depicted a person with excellent teeth “with fluoride” and another whose teeth were literally rotting out labelled “without fluoride”.
 No fluoride research supports such a disparity.
 The vote was to continue fluoridation.

5 New Plymouth 2001

The lobby to raise the issue was conducted by a single resident who gained necessary public support. The New Plymouth District Council was approached to hold a referendum in conjunction with the local body elections, which they declined. Instead they undertook to appoint a tribunal with the necessary expertise to consider the facts.

In fact the “tribunal” comprised the whole council. The Area Health Board and Ms. Hodson, the resident, each were given 1 hour to present their case. The Health Board had 5 staff with a “standard issue” PowerPoint presentation. Ms. Hodson had to rely on her personal resources. Public submissions were also received, the majority opposing fluoridation, though the nature of the issue is such that this could not be considered a representative cross-section. The Council met, as the Council not the Tribunal, one week later. Although indications from the councillors at the time of the hearing were approximately equally for and against, the vote was for continuing fluoridation with only one dissent. Interestingly, one councillor from Inglewood, which is unfluoridated, after voting for fluoridation in New Plymouth advised that she would “fight tooth and nail” if the Council tried to reintroduce it there.
 This raises an issue as to the basis for her vote: if it was not on the health risk/benefit basis (as her personal opposition would suggest) what was it? A further issue with this process was the relationship between the “tribunal” and the Council. There would be nothing wrong with the Council hearing the submissions in its own capacity, or appointing a sub-committee to hear these and report to the Council. The full Council would still need to make the decision, not just “rubber stamp” the committee’s findings following Jeffs v NZ Dairy Marketing Board.
 The undertaking to appoint a “suitably qualified tribunal” but failing to do so raises concern over “good faith” aspects of this decisionmaking example.

V THE HEALTH ACT 1956 AND LOCAL GOVERNMENT ACT 1974

This section discusses the limits and responsibilities of decisionmakers under these Acts. Section 392 of the Local Government Act prohibits “pollution” of water supplies where the pollution endangers human health.
 Section 2 defines a pollutant as a substance which contaminates water changing its chemical condition so as to make it detrimental to the health, safety, or welfare of persons using it.
 Section 23 of the Health Act requires local authorities to improve, promote, and protect public health within their jurisdiction.
 Section 3A similarly charges the Ministry of Health with improving, promoting, and protecting public health.
 Consequently any proven harm would automatically end fluoridation.
, 
 One question is the onus of proof. In registering pharmaceuticals, and possibly mineral supplements
 in the near future, the onus is on the manufacturer to prove safety. Regarding fluoridation however, the Ministry’s position is that harm must be proven before removing the chemical. However there is a more specific issue. It is not disputed that a sector of the population is sensitive to fluoride and suffer adverse health effects and who can be identified, as discussed above: does the Health Act then allow for harm to one sector of the public in promoting the health of others?
 Further, harm to “persons using” the water supply brings added fluoride within the definition of a “pollutant” hence breaching section 392 of the Local Government Act.

1 Civil Liability

There is also the issue of civil liability to consider. Following the “tobacco” suits in the United States, the question must be asked whether those responsible for fluoridation may be liable for damages at civil suit. This possibility has recently been raised regarding Silicofluorides specifically. As these substances have never been tested for safety, and there is recent research showing promotion of increased Lead uptake,
 Dr. Masters, one of the researchers, has suggested that parents of children who develop Lead neurotoxicity symptoms may be able to sue by class action.
 (Symptoms include ADHD and violent behaviour). He also suggests that those who knowingly advocate use of these substances in the absence of proven safety may also be liable. These comments were specifically aimed at United States cities initiating fluoridation but would equally apply to a council reintroducing fluoridation.

To prove liability however would require proof of a direct link between Fluorides and any adverse effect. As the research shows merely a statistical increase in such effects, it is difficult to see how the illness of any individual could be linked specifically to Fluorides. In the tobacco cases, the tobacco companies were eventually sued by the Government for the increase in national health expenditure. But as it is the New Zealand Government who promotes fluoridation, they would be suing themselves on this approach. Whereas this applies to the general population, there is a known sector who may be able to show such correlation however. As discussed, some persons are hypersensitive to fluoride, and the PHC recommended that measures be taken to identify and cater for this sector. It seems likely that those Hastings residents who suffered effects following fluoridation in 1953, some of whom appeared before the Fluoridation Commission, were in this group. Unlike the general population, hypersensitive persons could prove causation between a specific harm and fluoridation. Given that warning about this group was both made public and specifically given to the Minister of Health in 1995, not only may councils be liable under the Local Government Act, but the Minister of Health also may be liable under the Health Act, the immunity provision not extending to acts in bad faith or failure to take reasonable care.
 There is no immunity from civil liability under the Local Government Act,
 and case law has established liability regarding water supplies.
 Similar litigation is being prepared in the United States currently, following the “tobacco” litigation.
 This involves a deliberate strategy of supplying promoters of fluoridation with research on adverse health effects specifically to preclude a defence of being unaware of such effects. Further, those who promote fluoridation are targeted for litigation, in addition to those who impose it, on a “negligent misstatement” basis. 

Although New Zealand is a less litigious society than the United States, such concern needs to be addressed and is one reason for reticence on the part of private water supply companies in England.

2 Breach of Statutory Duty

Whether civil suit can be brought under this head depends on the specific statute: was it the intention of Parliament that the duty should be owed to the individual as well as the public?
 As the intended benefits of fluoridation are for the individual health of members of the public, rather than the public health at large, it would seem odd that individual liability should not also subsist. Under the previous Municipal Corporations Act, a council was held liable for damages for failing to maintain a fire hydrant for example.
 However it is considered that damages in such cases are by way of “implied liability” dependent upon “creative input” by the court.
 The first test used by the court is the “class” test: whether the statute was passed for an ascertainable class of persons. In the same way that gas consumers have been ruled such a class,
 water consumers could be considered a class entitled to a “pure” water supply.

The second test is whether there is a specified mode of enforcement in the legislation. If not it is likely that a right to a private action will be upheld else the State would have a duty which was unenforceable.
 If so, especially if a criminal sanction is provided, it is unlikely that a civil suit will also be possible provided the penalty is effective and proportional to the harm.
 Both these tests would seem to be met by the Local Government Act. 

Liability has been found for adverse health effects in Read v Croyden Corporation
 due to the council’s failure in its duty to provide a “pure and wholesome” water supply (caused by contamination). It was held that the water supply’s fitness for purpose and freedom from causing adverse health effects was impliedly warranted by the council.
  As to the level of liability it was held that the duty to supply maintain a water supply was one requiring all due diligence and care, but that the dividing line was not clear on the authorities.
 However fluoridation is not concerned with the supply of water as such:
 it is a specific measure aimed at a defined medical outcome using the water supply as a convenient mechanism. On this basis it is arguable that, as discussed in Read,
 being the supply of a food or drug, supply of which the council is not obliged to provide, election to do so may found strict liability.
 That case held, however, that only a ratepayer, not a resident of the ratepayer’s household, was owed the duty. Hence for example the children in the San Antonio family could not sue, and the mother suffered no ill effects.

Assuming a council may be liable, such liability ought to subsist regardless of public vote as the statutory duty remains.
 Working on a strict liability basis, what reasonable steps would a council need to take to avoid such liability?
 Would accepting the advice of the Ministry of Health be enough? This would depend on what other information had been provided, however in light of the PHC’s 1995 Report,
 a council would need as a minimum to be satisfied by the Ministry that its recommendations had either been met (which they have not) or were without foundation. In light of the increasing research demonstrating adverse health effects we again return to the issue of whether every council should conduct its own inquiry. In the writer’s view such an extreme is unnecessary so long as a council satisfies itself that the Ministry has properly considered all research, in order to meet the MacKenzie
 test. As discussed, in light of the amount of research presented to councils by the anti-fluoridation lobby, this would require substantiation by reference to original research, not simply opinion. The writer is not aware that any council has required such substantiation before fluoridating the water.

Only local councils have a statutory duty under the Local Government Act 1974, not the Ministry. Both have a duty under the Health Act 1954 however on the above analysis these would seem general public duties hence outside the “class” test. In spite of the fact that it is only because of pressure from the Ministry that fluoridation is effected, it would seem that those responsible would escape legal liability while leaving the councils they have persuaded to face any law suit under this head.

For an individual to take private litigation requires that such harm would not be covered by Accident Compensation, or if it were, councils’ conduct would be sufficient to found exemplary damages.
 The latter may be possible if a council were presented with one or more individuals suffering proven symptoms yet insisted on continuing fluoridation; certainly extreme negligence is required for such liability.

VI TOTAL FLUORIDE EXPOSURE: A CRITICAL CONSIDERATION

Whoever makes the decision the total level of Fluoride exposure is necessary information for an informed decision. The “optimal” amount of fluoride was determined at 1 mg per day; the World Health Organisation set a maximum limit of 1.5 mg per day.
 It must be emphasised that there is nothing magic about 1ppm; it is the total daily intake which is critical. As discussed above, New Zealanders may already be obtaining enough or excessive fluoride.
 In fact at 2 litres a day as a recommended minimum consumption a person already gets 1.4 mg of fluoride: more than the recommended 1.0 mg. Accordingly, in making a decision to fluoridate a water supply, the current intake of fluoride, at least on an averaged basis, would seem to be not just a relevant consideration but a mandatory one. This approach is further supported by the principles of the Biomedical Convention discussed above.
 The writer is not aware of any local authority which has considered this matter, nor any Area Health Board which has addressed it in either submissions or publicity. Neither is the public made aware of it when voting on this issue. Any decision to fluoridate could be ruled ultra vires on this ground.
 

VII WHO SHOULD MAKE THE DECISION

With the amount of research existing today, and the complexity of biochemistry, it is unlikely that any body other than a specifically selected panel with the necessary expertise could weigh the evidence. However this does not affect the civil liberties issue, and does not appear to deter any body, including the lay public, from claiming the right to make this decision. If no-one is competent on these grounds, then the playing field is as level as if all were. As regards the public, whose health choice is directly in issue, an interesting perspective is offered by philosopher and author J R Saul in discussing Genetic Engineering. His position is that it is unnecessary to understand the intricacies so long as there is a sufficient period (measured in years) of clear public debate by experts such that the public can get a reasonable grasp of the issues. As he identifies with GE however, the debate is often not clear, and perhaps deliberately obfuscated, undermining this process.

A Another Commission Of Inquiry?

The findings of the 1957 Commission of Inquiry can no longer hold any validity on any of the three key issues, as discussed above. But would there be any value in establishing another? With information coming to light so rapidly (Dr. Paul Connett advises that most of the groundbreaking research into adverse health effects has been published in the last 6 years)
 how long would any recommendation remain valid?

Given the public outcry regarding the Royal Commission into Genetic Engineering, how much credibility would a Commission have if it, like the GE Commission and the 1957 Fluoridation Commission, again endorsed Government policy in the face of growing public opposition.

The Commission of Inquiries Act’s provisions would prevent the general public from making submissions,
 though there would likely be public meetings as there were with  both those inquiries. Yet fluoridation is  specifically a measure directed at the very individuals who would be barred from submitting, whereas GE is a more indirect issue (apart from labelling of foodstuffs).

Moreover, if only 28% of the population believe in adverse effects now, yet 50% oppose fluoridation anyway, the flood of such information which would inevitably become public would likely seal fluoridation’s fate regardless of the Commission’s recommendations and no matter how many “experts” disagreed with it- the public don’t trust them as acknowledged by the PHC Report.

Nevertheless, the writer believes the public want, and are entitled, to know the truth, or the uncertainty of it if such be the case. The same is true of GE. But how would this be achieved? With the vast amount of research available, a Commission would first have to call on, and fund, experts from around the world, especially those involved in fluoride-adverse research. It would have to limit both sides to the strongest cases, and allow critique and counter-critique on that research, until resolution. Even then, it must be recalled that Aitkenhead,
 which was over one cancer study, ran for 5 ½  months. The Commission would also need to include those with technical or statistical analysis expertise to assess the arguments being put to it. And if it did come out in favour of fluoridation, would it stop those who insist on the right to choose?

VIII COUNCILS AS DECISIONMAKERS

Councils take differing approaches. Some promote full public consultation; others say “The Ministry of Health are the experts so we do what they say. If the Ministry says that those who disagree with them are wrong and we should ignore them, they ought to know.” Although Lewis
 held that councils had the power to fluoridate under existing legislation, that legislation does not direct them to make the decision. It does mean, however, that they are the only bodies with the authority to do so.

It is well known that many councillors have made up their minds on fluoridation before the question is raised.
 Those who oppose fluoridation simply accept this and attempt to convince those with open minds of their view, as is their right, hoping to get enough numbers to outvote the former. Should those who vote in this manner be disqualified on the grounds of predetermination?
 Councils, like national governments, are elected. When a party contesting the national election stands on a policy platform, a majority vote is a mandate to enact that policy.
 As Parliament has supreme lawmaking power it can do so. Councils, conversely, are constrained by various statutes. Is election of a council or councillor a mandate to pursue a policy at the local level or would failure to consider relevant information render a decision ultra vires? Following Lovelock
 the crucial issue is what obligations are mandated by the empowering legislation, in particular whether the substantive decision, as opposed to the process, is circumscribed. In relation to fluoridation, the Local Government Act only empowers authorities to construct waterworks for providing “pure” (interpreted as “wholesome”) water,
 free from “pollution”.
 Further, the reader will recall Auckland Healthcare’s legal opinion that councils must consider their obligations under the Health Act 1954 regardless of public vote. Consequently, neither councils nor councillors have free rein to follow a policy on this issue: they must consider information relevant to health.

Neither may councils abdicate their decisionmaking function. In June 2000 the Minister of Health sent a form letter to all water supply authorities alleging general health detriment to residents through the absence of fluoridation, and urging authorities to fluoridate on that basis.
 Some councils indicated to the writer an approach which questions the vires of their decisions. Their position was that they relied solely on the Ministry’s assurance that those who disagreed with the Ministry’s view were wrong, and effectively abdicated their decision to the Ministry by way of following their recommendation without question.
 Although in some cases Government policy may be a relevant consideration it is incumbent on any decisionmaker to make the decision themselves; rubber stamping the Ministry’s view is not a decision.
 Also, failing to consider fluoridation anew, on new pivotal information, because there was no need to question the Ministry’s view,  could be ultra vires.
  This view raises a practical issue however: is it reasonable to expect every council to assess the same technical evidence when the Ministry has already done so. This would seem a waste of resources, not to mention a task for which the council would be ill-equipped. A further issue is that the Ministry will probably not have assessed such matters as it keeps no ongoing watching brief.

IX THE MINISTRY OF HEALTH AS INFORMATION PROVIDER

The Fluoridation Commission noted that the Department of Health had a duty to advise councils on matters of public health under the Health Act 1920.
 As the Ministry provides much of the pro-fluoridation information in New Zealand to decisionmakers, and is held as an authority on the issue, its level of actual as opposed to perceived credibility is central. It should be noted that the Ministry does not conduct any research itself; it relies on reviews of research by others. The Ministry has continually insisted unequivocally that fluoride at 1ppm in water supplies is safe, yet local and overseas authorities refuse to do so. The United States Food and Drug Administration for example withdrew this claim in 1977.
 Regarding hip fracture risks the Ministry relies on three reviews, all of which, contradictorily, find the issue unresolved.
 To be a reliable information provider, one would expect a responsible Ministry to inquire into any internationally recognised research indicating adverse health effects (such as that of Mullinex) yet, as shown by the following communications, it turns a deliberate blind eye to such, at least at times. When the writer queried the Minister on that (along with other) research her response was initially to refuse to answer the question regarding Mullinex’s research, though providing responses regarding the other research. It became clear that this was because the Ministry did not have the information but did not want to admit this. It would of course have meant that it was issuing safety statements with inadequate information. Resort to the Ombudsman finally elicited a reply. The Ministry did not even at this point seek the truth but sent out an email requesting specifically any rebuttal of the work which could be used to justify the Ministry’s predetermined position of denying the effects.
 One “critique” forwarded
 acknowledged that it was a “face value impression” based on a quick look at no more than the scientific abstract. In fact if the provider had studied the methodology he would have known his critique was invalid (as would the Ministry). On this basis the Minister advised there was no need to consider the original research since it was invalid. For a Ministry to take such an attitude is of grave concern when it is seen as the New Zealand “expert” in the field and has considerable influence on decisionmakers and the public alike. Moreover, such a stance breaches the Ministry’s responsibilities under the Health Act regarding public health.

X WATCHING BRIEF

One would reasonably have expected that once fluoridation was implemented an ongoing monitoring would have taken place, not just on dental health but on general health also. Particularly one would have expected monitoring of bone-fluoride levels where fluoride is known to accumulate. One would also expect the medical profession to be specifically trained in identifying fluoride poisoning, particularly in light of  hypersensitivity of a proportion of the population and as indicated by the Hastings population discussed above. These measures have been specifically recommended recently by researchers in India (where such effects are closely studied as natural fluoride levels in some precincts are high enough to cause chronic toxicity).
 Interestingly, the symptoms they identify include those reported from Hastings, identified by Dr. Spira, and rejected by the Fluoridation Commission as discussed above.

In fact no such monitoring has occurred and the medical profession is not trained in diagnosing fluoride toxicity. As identified by the PHC the main medical databases selectively exclude fluoride-adverse research. The Ministry of Health’s five-yearly review conducted by ESR and discussed above does not constitute monitoring when the “half-life” of medical knowledge is recognised as currently being five years, and important research arises a number of times annually. Further, Official Information Act correspondence between the writer and the Ministry (and Area Health Boards) demonstrates a lack of bona fides in assessing any adverse research which comes to light threatening an obviously entrenched policy position.

XI CONCLUSION

In the writer’s view, the standard of decisionmaking on this issue falls far short of the standard against which it is to be assessed, particularly regarding the information on which decisions are based, whether by councils or the public. Although the macro level approach involving a Commission of Inquiry, monitoring reports such as those by the PHC and ESR, and public consultation, cannot be criticised on process grounds, the internal procedures of the bodies involved have been found inadequate, contributing to substantive errors which may undermine the substantive decisions of downstream bodies, regardless of their own procedures. As we have seen, the reports which inform decisionmakers in New Zealand accept critiques and the conclusions of other reviews without evaluation of the reliability of those opinions, or evaluation of original research, leading to material errors of fact in their findings. The only review claiming to assess the methodology and reliability of original research was that by ESR, unpersuasive due to its omissions, limited scope (assessing only 14 studies from a 5 year period), lack of credible analysis,
 and failure to meet its terms of reference. Any review body considering this issue ought reasonably be expected to comprise the best available expertise and access the best available information. Yet the Fluoridation Commission was not such a body and made no effort to obtain such information.
 It is of further concern that the two main medical databases, which inform medical opinion on this and other issues, were identified by the PHC as not presenting a balanced view of the available research.

The decisionmaking process within local councils ranges from genuine efforts to promote a fair and balanced portrayal of the issues to the voting public as in Onehunga and Petone, to questionable practices such as New Plymouth, and refusal to allow debate or public participation as in Manukau and Lower Hutt.
 As Onehunga showed, even the attempts at “best practice” by councils as a whole can be undermined by the predetermined position of individual councillors.

As identified, a high quality of public information is required to support informed consent. As discussed the available reviews studied do not provide full or up to date information and the public must rely on their own efforts to get a balanced picture, though in some instances assisted by local councils. With the paucity of balanced objective information publicly available no vote for or against fluoridation can in the writer’s view be described as informed. 

No effort is made by the State to enable persons to exercise their right to access unfluoridated water, especially relevant to those of lower socio-economic status who may not be able to afford filters or to pay for bottled water, as espoused in the Irish Fluoridation Forum’s ethics opinion
 and highlighted in San Antonio.

Of particular concern is decision to withhold information regarding hypersensitive persons, whose existence was evidenced with the first fluoridation programme in Hastings in 1953, is not questioned by any world authority, and was specifically recommended by the PHC. As identified above as a key responsibility it was incumbent on the Government to implement the means of identifying, warning, and safeguarding such individuals as a minimum requirement of State responsibility.

How then is any informed decision to be made today and who should make it? As the PHC acknowledge, there is public distrust of health authorities. The Auckland Healthcare survey showed a strong public opinion in favour of public polls, rather than councils making the decision as recommended by the Fluoridation Commission. The public do not accept public bodies making personal health choices for them and do not see the technical aspects of the issue as precluding them from making a considered choice. But decision by majority vote, in this light, contains an inherent paradox: if public bodies should not make decisions for individuals, why should other individuals do so with respect to their neighbours. Moreover, the issue of protecting hypersensitive persons remains, and is not going to be addressed under any current option. In the writer’s view, this issue alone requires, following the principles identified at the outset of this paper, a moratorium on fluoridation until it can be resolved.

In the wider context of standards for decisionmaking and information provision, this issue has some valuable lessons. Reliance on the opinions of other reviewers, without examining source material is inherently unsound. Whilst it is unrealistic to expect each piece of research to be examined by every reviewing body, acceptance of opinions should be conditional on that other body establishing the grounds on which the original research is upheld or refuted, including critiques from both “pro” and “con” viewpoints. As a minimum, absence of a response from the researcher should automatically preclude acceptance. This would avoid the opinion “bootstrapping” described above. Perhaps the gravest concern is that such practices, while circumventing review of decisions on administrative law grounds, yet undermine the standard of decisionmaking promoted by administrative law rules for the safeguarding of the public interest during exercise of this statutory function by public bodies. In particular this potentially enables an unscrupulous vested interest to introduce false material into the arena “legitimising” it by the review process.

Overall the decisionmaking process and the consequent status quo fall short of the standards identified at the outset of this paper. Meanwhile increasing amounts of information, on both sides of the issue and of varying reliability, are now publicly available via the internet. In the writer’s view, the final decision on fluoridation will be made, not by any public body, but by the public themselves with whatever information is available. This is far from satisfactory for any medical decision but especially when the individual’s personal health choice is effectively enforced on others.
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� Both the Fluoridation Commission and the Privy Council in Lewis found that they were not but did not address either medical treatment or medical intervention: Report of the Commission to Inquire Into the Desirability or Otherwise of the Fluoridation of Public Water Supplies 1957, 140; Attorney-General; ex parte Lewis v Lower Hutt City [1965] NZLR 116. Contradictorily, the Ministry of Health’s proposed definition would clearly encompass Fluoride: see A Proposal for a Trans Tasman Agency to Regulate Therapeutic Products (Ministry of Health discussion paper, 2002) 11.


� See the recommendation of the PHC 1995: Public Health Commission Fluoride and Oral Health 1995 (PHC Report 1995), 24.
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� See for example the proposed City of Erie (USA) Safe Drinking Water Product Quality Control Ordinance passed on 2 October 2002: 
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� Even today there is no research to show topical effects during ingestion of water at 1ppm Fluoride.
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� The writer is supported in this analysis by that of Dr. Spira (M.D., Ph.D) whose work was presented to the Commission, and who subsequently reviewed its report reaching the same conclusions: Dr. L Spira, private letter to W. A. G. Penlington (co-ordinator of the submissions against fluoridation) 12 October 1957), LHCC archive document LHCC CE 53/24/1 Vol 2.
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� Public Health Commission Fluoride and Oral Health 1995.


� A Proposal for a Trans Tasman Agency to Regulate Therapeutic Products (Ministry of Health discussion paper, 2002) 109.


� Fluoridation Act 1960 s6 (Ireland). In fact no such action has been taken by the Irish Government.


� Fluoridation Commission Report above n � NOTEREF _Ref14585025 \h ��61�, 47.


� Regarding (i) the original substance used was Sodium Fluoride which releases solely free Fluoride and Sodium ions, in line with this finding. Today, Silicofluorides are used instead. The available research evidence is that whether or not they dissociate into free fluoride ions in water (See N T Crosby “Equilibria of Fluorosilicate Solutions with Special Reference to the Fluoridation of Public water Supplies” (1969) Journal of Applied Chemistry Vol 19 1969, 100-102 which suggests a minimum 95% dissociation though the experimental results were, contradictorily as low as 87%) their effects, which is the relevant matter, differ upon ingestion. Whether this is due to a shift in the dissociation equilibrium (Silicofluorides are “weak” electrolytes) or through synergistic effect is not yet known.  (See Masters & Coplan "Water Treatment with Silicofluorides and Lead Toxicity," International Journal of Environmental Studies   (July-August 1999) 56: 435-449.)
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(iii) The York Study in Great Britain in 2000 contradicts this.
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(v) The Silicofluoride ion added today does not occur naturally in water. If Aluminium is present, the resultant Aluminium Fluoride ion is also a foreign substance.


(vi) Sensitive and allergic reaction were known at the time, negating this. Regarding the general population, there had been insufficient research at the time to state this categorically; research since has disproved it.


� All quotes are taken from the report Fluoridation Symposium, 411/58, extracts published in The Hawke’s Bay Herald-Tribune, 8 January 1959. (Copy held in LHCC archives; page numbers not shown) LHCC CE 28482/53/24Vol 1. 
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